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STATEMENT OF FACTS

A. Factual Background
1.

The case concerns the developing island-State Quarth and the Republic of Ibbin. While Quarth
is not a party to the Statute, it entered into force for Ibbin on 1 August 2020. Both States are
parties to the Geneva Conventions and their Additional Protocols as well as to the UNCLOS,
the ICCPR and the UNCRC.

2.

The Defendant Colonel Agon Megor (Megor) is an Ibbin national. He functions as Ibbin’s
National Security Advisor and head of the National Security Council.

3.

For the past three years, the ‘loosely organized’ Tyvosh pirates launched sporadic attacks,
hijacking 17 Quarth-bound civilian cargo vessels, killing passengers and crew members and
kidnapping others. Once Quarth fishermen, they turned to the vocation of piracy. About half of
the 700 Tyvosh pirates were forcibly enlisted juveniles. Quarth only possessed a lightly armed
coast guard and police contingent, the Quarth Homeland Security Force. During a 20-months
period, dozens of Quarth Homeland Security Force members (Security Force) were killed in
‘skirmishes’ with the pirates.
B. Drone Attacks against the Tyvosh pirates

4.

While negotiating about the establishment of an Ibbin military base in Quarth, Colonel Reena
Valyeron (Valyeron), commander of the Quarth Homeland Security Force, requested Megor’s
help in utterly destroying the Tyvosh pirates, including the juveniles. The juvenile pirates were
considered the most vicious of all. Megor suggested using newly developed experimental
drones. He warned Valyeron about the drones’ imprecision, resulting in many casualties, which
she did not mind.

5.

Subsequently, in July 2020, Megor secretly provided the world’s most powerful and
sophisticated hunter-killer drones, a mobile launch and control base, armour-piercing missiles
and remote training. The Security Force then deployed the drones in October 2020 as part of
Quarth’s counter-piracy operations, extinguishing the 700 pirates and killing 300 non-pirate
civilians. Four nighttime raids are particularly noteworthy for the high number of casualties.
During the raids, juvenile pirates, hostages and human shields were killed. Further, an
27

elementary school and a hospital were destroyed.
C. Evidence
6.

The facts are based on two pieces of evidence. Firstly, a report of the UN High Commissioner
for Human Rights (UN-Report), dated 14 November 2020, describing the conflict in Quarth,
including the October raids. The UN-Report is based on eyewitnesses’ accounts and morgue
records. Secondly, an article in the Quarth News and Observer by Roger Costane (Costane),
dated 13 October 2020. Costane’s article recounts his conversation with Valyeron on
12 October 2020 about Megor’s provision of the drones.

7.

On 15 January 2021, an article appeared in the Quarth News and Observer reporting about the
retraction of Costane’s article one day before. Costane retracted his article of 13 October 2020
due to a misunderstanding, vivid imagination and exaggeration. The article points out that the
retraction coincidentally occurred right after the investigation’s initiation and that Costane, who
has no other means than a modest journalist salary, was later seen buying a Porsche 911 for
USD 92,000 in cash. Costane was suspended from the paper due to an internal inquiry as to
whether he was bribed to retract the article.
D. Procedural History

8.

On 1 February 2021, the Prosecutor requested confirmation of charges against Megor for aiding,
abetting or otherwise assisting the commission of war crimes in a non-international armed
conflict and crimes against humanity in Quarth under Article 8(2)(e)(i) and (iv) RS,
Article 7(1)(a),(b) and (k) RS, Article 12(2)(b) RS and Article 25(3)(c) RS.

9.

In February 2021, pursuant to Rule 90 RPE, the Court’s Registry appointed a Common Legal
Representative of Victims (CLRV) to represent the interests of the pirates’, juvenile pirates’ and
non-pirate civilians’ families. On 28 February 2021, the CLRV filed a motion for appointing a
separate CLRV to represent the families of the juvenile pirates and of the non-pirate victims of
the drone attacks, while this Counsel would continue to represent the families of the adult pirate
victims.

10.

On 15 September 2021, the PTC denied the Prosecution’s motion to confirm the charges against
Megor and the appointment of a separate CLRV. Leave for appeal has been granted to the
Prosecution and the matter is now pending before the Appeals Chamber.
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ISSUES

-IWhether the Pre-Trial Chamber erred in deciding that a single Victim’s Representative was sufficient
to represent families of killed adult pirates as well as the families of child pirates, hostages, and
innocent bystanders who were also killed in the counter-piracy operations?
-IIWhether the Pre-Trial Chamber erred in denying the Prosecution’s request for confirmation of
charges pertaining to the Defendant, Agon Megor?
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SUMMARY OF ARGUMENTS

-IThe PTC Erred in Deciding that a Single Victim’s Representative is Sufficient.
A. Firstly, the families of the adult pirates, the juvenile pirates and the non-pirate civilians have
conflicting interests.
B. Secondly, the appointment of separate CLRVs does not unduly hinder an efficient trial.
-IIThe PTC Erred in Denying the Prosecution’s Request for Confirmation of Charges Pertaining
to the Defendant.
A. Firstly, the charged acts qualify as crimes against humanity under Article 7(1)(a),(b) and (k) RS.
The drone attacks were committed as part of a widespread and systematic attack directed against
a civilian population. The charged acts fulfil the elements of murder, extermination, and other
inhumane acts. The use of means and methods of warfare of a nature to cause superfluous injury
and unnecessary suffering as well as extrajudicial killings can be prosecuted under
Article 7(1)(k) RS. Besides, in the view of the adult pirates, the conflict between Quarth and the
Tyvosh Pirates does not amount to a non-international armed conflict. If found otherwise, the
charged acts constitute war crimes under Article 8(2)(e)(i) and (iv) RS. The Security Force
intentionally directed their attacks against civilians, including the hostages, the human shields, and
the juvenile pirates. Further, the attacks were intentionally directed against a hospital and a school,
which remained civilian objects.
B. Secondly, the Defendant is liable for aiding and abetting the charged crimes under
Article 25(3)(c) RS as the material and mental elements are met.
C. Thirdly, the case is of sufficient gravity to be admissible under Article 17(1)(d) RS.
D. Fourthly, the evidentiary threshold pursuant to Article 61(7) RS is met as both, the UN-Report and
the newspaper article by Costane, are of probative value.
E. Fifthly, the Court has temporal and personal jurisdiction under Articles 11(2) and 12(2)(b) RS. The
Defendant’s national State Ibbin was party to the Statute at the relevant time for triggering
jurisdiction over an assistant’s act, namely when the principal’s act occurred. Further, the Court’s
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exercise of jurisdiction does not violate the principle of non-retroactivity.
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WRITTEN ARGUMENTS

I.
1.

THE PTC ERRED IN DECIDING THAT A SINGLE CLRV IS SUFFICIENT REPRESENTATION
A single CLRV is not sufficient to represent the families of killed adult pirates, juvenile pirates
and non-pirate civilians. Pursuant to Rule 85(a) RPE, ‘victims’ means natural persons who have
suffered harm as a result of the commission of any crime within the Court’s jurisdiction. Victim
participation is based on Article 68(3) RS,1 according to which the LRV shall ensure the
consideration of the victims’ views and concerns. Thereby, victims’ representation must be
meaningful instead of symbolic.2 When there are numerous victims, Rule 90(2) RPE requires a
CLRV to ensure the trial’s effectiveness. However, according to Rule 90(4) RPE, when
choosing CLRVs, the Chamber has to ensure that the victims’ distinct interests are represented
and conflicting interests are avoided. Conflicting interests exist between the families of adult
pirates, juvenile pirates, and non-pirate civilians [A]. Besides, appointing several CLRVs does
not unduly hinder an efficient trial [B].
[A] THE DIFFERENT VICTIM GROUPS HAVE CONFLICTING INTERESTS

2.

Conflicting interests exist where the victims’ situation or specificity is so different that their
interests are irreconcilable.3 Indicators for conflicting interests under Article 68(1) RS are
ethnicity, age, gender, the type of crimes or specificities of the victims’ experiences. 4
Accordingly, especially children’s distinct interests need to be considered.5 The Court regularly
separates child soldiers from other victims, reasoning that, due to their involvement in the
attacks, it is doubtful whether a single CLRV could fairly represent their potentially ‘manifestly
opposed’ interests.6 The possibility of clearly dividing victims further indicates conflicting

1

Safferling/Petrossian (2021) 188.

2

Katanga/Ngudjolo Victims [10(b)].

3

Ongwen Victims [44]; Nourain/Jamus Victims [42].

4

Cf. Katanga/Ngudjolo Victims [12(b)].

5

Bitti/Friman in Lee (2001) 464.

6

Yekatom/Ngaïssona Victims [9, 14]; Ntaganda Victims [10]; Katanga/Ngudjolo Victims [5-6].
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interests.7
3.

The families of non-pirate civilians and pirates have conflicting interests. While the pirates
attacked civilian vessels and people, the non-pirate civilians were not involved in the tensions
leading up to the October raids.8 Thus, both experienced the raids completely differently.
Furthermore, the non-pirate civilians and pirates are divided by clan-affiliation.9 Therefore, the
families of non-pirate civilians and pirates have conflicting interests.

4.

Further, the families of juvenile and adult pirates have conflicting interests. The adult pirates
forcibly enlisted most of the juvenile pirates into their ranks.10 Hence, they can be seen as
perpetrators by the juveniles. Moreover, as the juvenile pirates are under 15 years old,11 the age
difference indicates conflicting interests. Thus, the families of juvenile and adult pirates have
conflicting interests.

5.

Accordingly, the families of the adult pirates, the juvenile pirates and the non-pirate civilians
have conflicting interests, further underlined by the possibility to easily divide them into three
different groups. This suggests the appointment of three different CLRVs.
In any case, the families of the adult pirates need to be separated from the other victims’ families.

6.

As will be elaborated, all are victims of crimes against humanity but only the non-pirate civilians
and juvenile pirates can be considered victims regarding war crimes. This results in contradictory
legal arguments (Case [12]). Consequently, the Court has to appoint at least two different
CLRVs.
Overall, as the conflicting interests prevent a meaningful representation of the different victims’

7.

interests, their rights contained in Article 68(3) RS are harmed by appointing only one CLRV.
[B] APPOINTING THREE CLRVS DOES NOT UNDULY HINDER AN EFFICIENT TRIAL AS REQUIRED
BY RULE 90(2) RPE
8.

Only two additional CLRVs would not make the proceedings significantly less efficient. While

7

Cf. Ongwen Victims [44]; Katanga/Ngudjolo Victims [12(d)].

8

Cf. UN-Report [2].

9

Ibid.

10

Costane [8]; UN-Report [2].

11

Ibid.
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not every small difference in interests requires the appointment of different CLRVs,12 presently,
the conflicting interests are so severe that three different CLRVs are necessary to represent the
victims meaningfully. Furthermore, to ensure the victims’ essential role in seeking truth, they
need to be able to trust the LRV to consider their point of view.13 Thus, the different victim
perspectives can better contribute to an efficient truth-finding process if they are presented
separately. Therefore, appointing three CLRVs does not unduly hinder an efficient trial.
9.

Overall, the PTC erred in deciding that one CLRV is sufficient to represent the families of adult
pirates, juvenile pirates and non-pirate civilians. In light of the conflicting interests, this Counsel
seeks to continue representing the families of the adult pirates, while separate CLRVs should
represent the families of the juvenile pirates and the non-pirate civilians. Nevertheless, the
CLRV still offers its opinion on all legal issues, as it currently represents all different victim
groups and the Court asked for a complete statement.

II. THE PTC ERRED IN DENYING THE PROSECUTION’S REQUEST
CHARGES PERTAINING TO THE DEFENDANT

FOR

CONFIRMATION

OF

[A] THE CHARGED ACTS CONSTITUTE CRIMES UNDER THE STATUTE
10.

In the adult pirates’ view, the drone attacks do not constitute war crimes under Article 8 RS as
the non-international armed conflict threshold is not met [(i)]. However, if the non-international
armed conflict threshold was met, the charged acts would constitute war crimes under
Article 8(2)(e)(i) and (iv) RS [(ii)]. In any case, the actions constitute crimes against humanity
under Article 7(1)(a),(b) and (k) RS [(iii)].
(i) In the View of the Adult Pirates, the Charged Acts do Not Constitute War Crimes as the
Non-International Armed Conflict Threshold is Not Met

11.

In the adult pirates’ view, the nighttime drone attacks do not constitute war crimes under
Article 8(2)(e)(i)(iv) RS as the armed conflict threshold of Article 8(2)(f) RS is not met.

12.

According to Article 8(2)(f) RS, a non-international armed conflict requires a protracted armed
conflict between governmental authorities and organised armed groups that is not a situation of
internal disturbances or tensions.14 The existence of an armed conflict is assessed by the intensity

12

Cf. Katanga/Ngudjolo Victims [12(b), 13].

13

Cf. Pena/Caryon (2013) 532-533.

14

Definition of a non-international armed conflict introduced in Tadić Interlocutory Appeal [70].
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of the armed violence and the degree of organisation of non-governmental groups.15 Labelling
State operations as ‘war’ is only metaphorical16 since modern international law relies on a
de facto approach to warfare.17
13.

Firstly, the situation does not amount to the required intensity. The intensity is assessed by
factors such as the seriousness and frequency of the attacks and the territorial spread.18 In
Somalia, pirates detained up to 32 vessels simultaneously19 and jeopardised trade and fishing
between the Somali shore and the Seychelles20. Still, given this intensity, counter-piracy
operations in Somalia are not being conducted as part of an armed conflict but as ‘anti-piracy
law enforcement’21. Contrarily, the Tyvosh pirates only hijacked 17 civilian vessels over a threeyear-period.22 The 20-month period of sporadic tensions between the pirates and the Security
Force only amounted to ‘skirmishes’.23 The pirates’ weakening impact on Quarth’s economy24
must be seen in relation to Quarth’s developing status (Facts [1]) and pre-existing weakness
caused by its former ‘war on drugs’25. As the pirates’ attacks were mainly conducted in the high
seas and waters off Quarth’s coast and the Security Force’s raids were confined to the northern
part of the country,26 the territorial spread is insignificant. Consequently, the intensity element
is not fulfilled.

14.

Secondly, the Tyvosh pirates were no organised armed group. Presently, the decisive factors are

15

Ntaganda Judgment [702]; Bemba Judgment [137]; Katanga Judgment [1187]; Lubanga Judgment [534].

16

Cf. Corsi (2017) 212.

17

Ambos (2014) [123]. Cf. Peterke (2012) 4-5.

18

Ntaganda Judgment [716]; Bemba Judgment [137]; Katanga Judgment [1187]; Lubanga Judgment [538].

19

Operation ATLANTA.

20

Somali Pirates (2010).

21

Latest resolution UN Doc. S/RES/2500 (2019) Preamble; Guilfoyle (2010) 142–147; Marauhn in Koutrakos/Skordas
(2014) 68, 74; Olson in Koutrakos/Skordas (2014) 192; Obert (2014) 224 fn.154; Sterio (2011) 295; Treves (2009) 412.
22

UN-Report [2].

23

Ibid. [3].

24

Ibid. [2].

25

Ibid. [1].

26

Costane [1]; Map; UN-Report [2].
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a responsible command structure,27 military ability to carry out large-scale or coordinated
operations,28 and involvement in the conflict for political purposes29. Responsible command
requires a military superior-subordinate relationship.30 There is no indicator for a ‘military
superior’ responsible for its subordinates. Instead, the Tyvosh pirates were loosely organised and
consisted of 50% juveniles.31 Further, the pirates only possessed one warehouse used as a supply
centre and temporarily used a school as a detention centre.32 Their sporadic attacks were limited
to private vessels because their focus lied upon the ‘lucrative vocation’ of receiving ransom for
personal gain.33 Overall, the pirates were not able to carry out large-scale or coordinated attacks.
Consequently, the organisational element is not met either.
15.

Therefore, instead of an armed conflict, the sporadic ‘skirmishes’ in Quarth constitute internal
disturbances and tensions under Article 8(2)(f) RS. This is in line with the UNCLOS, to which
Quarth and Ibbin are members (Facts [1]). The UNCLOS provides the legal framework
governing the use of force against pirates.34 Article 105 UNCLOS expressly allows seizures of
pirate ships. Thereby, instead of a right to ‘shoot to kill’, the use of force must be avoided as far
as possible and, when unavoidable, not exceed the reasonable and necessary.35 Considerations
of humanity must apply.36

16.

Overall, the conflict does not amount to a non-international armed conflict. Although being
criminals, the pirates remained civilians and are therefore protected under peacetime human
rights law. Consequently, Article 8 RS is inapplicable.

27

Element set out in Article 1(1) AP II.

28

Ntaganda Judgment [704]; Bemba Judgment [134]; Katanga Judgment [1185-1186]; Lubanga Judgment [536-537].

29

Bruderlein (2000) 8-9; Glaser (2005) 8; Guilfoyle (2010) 149; Petrasek (2000) 5; Sjöberg (2007) 3-4.

30

ICRC (2005) Rule 4, 15–17; Guilfoyle (2010) 145; UK Ministry of Defence (2004) 4.3.

31

UN-Report [2].

32

Ibid. [5.2, 5.3].

33

Ibid. [2].

34

Articles 100-107 UNCLOS. Cf. UN Doc. S/PRST/2021/15 (2021); UN Doc. S/RES/2500 (2019) Preamble; Guilfoyle
(2010) 150; Olson in Koutrakos/Skordas (2014) 191-192.
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M/V ‘Saiga’ (No. 2) Judgment [155] with further references. Accord Guilfoyle (2009) 277-293; Treves (2009) 412-414.
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(ii) If the Non-International Armed Conflict Threshold was Met, the Charged Acts would
constitute War Crimes under Article 8(2)(e)(i) and (iv) RS
17.

As the CLRV currently also represents the families of the deceased juvenile pirates and
non-pirate civilians, this Counsel still considers that, if there was an armed conflict, the drone
attacks

would

qualify

as

war

crimes

under

Article 8(2)(e)(i) RS [(a)]

and

Article 8(2)(e)(iv) RS [(b)].
(a) The Drone Attacks were Intentionally Directed Against Civilians violating
Article 8(2)(e)(i) RS
18.

Article 8(2)(e)(i) RS incriminates intentionally directing attacks against civilians unless they
directly participate in the hostilities. ‘Civilians’ are persons who are not members of State armed
forces or organised armed groups.37 Hostages are civilians.38 Assuming there was an armed
conflict, the adult pirates would constitute an organised armed group, thus legitimate military
targets. The victims killed on 8 and 10 October 2020, namely the people lodging near the
warehouse and the hostages,39 were civilians. Moreover, the juvenile pirates [i.] and the people
used as human shields [ii.] remained civilians. All civilians were intentionally targeted [iii.].
i. The Juvenile Pirates Remained Civilians

19.

The juvenile pirates did not lose their civilian status by being part of an armed group. Children
are especially protected in armed conflicts,40 for instance under Article 24 ICCPR and
Article 38 UNCRC. These are applicable treaties under Article 21(1)(b) RS,41 to which Quarth
and Ibbin are parties (Facts [1]). Additionally, Article 8(2)(e)(vii) RS, which must be considered
when assessing juveniles’ participation in hostilities,42 prohibits the recruitment or use of
children under the age of 15 in non-international armed conflicts. It would contradict the very
rationale underlying child protection if children lost this protection solely by joining an armed
group, whether due to coercion or other circumstances.43 The only exception conceivable is that

37

Ntaganda Judgment [883, 921]; Katanga Judgment [801].

38

Cf. Arnold in Ambos (2022) [730].

39

UN-Report [5.1, 5.3].

40

Ntaganda Charges [78].

41

Regarding UNCRC Lubanga Appeal [277]. Regarding ICCPR Lubanga Legal Assistance [41].

42

Ntaganda Charges [78].

43

Ibid.; Jamison (2005) 153; Nicholson (2016) 134, 155; Sampaio/McEvoy (2016) 56; Stahn (2019) 82.
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the juvenile itself attacks in the moment of the hostility.44 There is no indicator that the juvenile
pirates, all under the age of 15, actively engaged in the hostilities at the time of the attacks, which
killed them. Additionally, they did not participate voluntarily in the hostilities, as they were
mostly forcibly enlisted into the pirate ranks45. Consequently, the juvenile pirates remained
civilians.
ii. The Human Shields Remained Civilians
20.

Civilians used as human shields do not lose their civilian status as they cannot be considered as
directly participating in the hostilities.46 They do not pose a direct and immediate risk but rather
a passive protection and legal obstacle.47 As the persons killed in the 11 October 2020 attack
were used as human shields by the pirates,48 they cannot be considered as directly participating.
Thus, they remained civilians.
iii. The Drone Attacks were Intentionally Directed Against the Civilians

21.

Directing an attack against a group means selecting it as the intended target and deciding on the
attack.49 The civilian population does not need to be the sole target.50 Targeting civilians in
addition to a military objective is sufficient51 and could not even be counterbalanced by military
necessity.52 Further, in non-international armed conflicts, indiscriminate attacks can amount to
directing an attack against civilians, especially when the extent of damage caused to civilians
suggests that the perpetrator meant to target civilians.53 Pursuant to Article 51(4)(c) AP I,
indiscriminate attacks are those employing methods or means of combat, whose effects cannot
be limited, as required by this protocol, thus are of a nature to strike military objectives and

44

Nicholson (2016) 134.

45

UN-Report [2].
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Bouchié de Belle (2008) 892; Colassis cited by Monnerat (2003); HRW (2003) 3; Schmitt (2009) 324.
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Bouchié de Belle (2008) 894, 986; HRW (2003) 3.
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UN-Report [5.4].
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Ntaganda Judgment [744].
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Katanga Judgment [800].
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civilians or civilian objects without distinction. Article 51(4)(c) AP I also applies in
non-international armed conflicts as customary law54 under Article 21(1)(b) RS, namely general
and consistent State practice accompanied by opinio iuris55. Therefore, drone attacks are only
lawful if their effects can be limited to military objectives.56
22.

Article 8(2)(e)(i)(3) EoC prescribes as a mental element that the perpetrator intended the civilian
population as such or individual civilians to be the object of the attack, which repeats
Article 30(2)(a) RS57. According to Article 30(2)(a) RS, a person has intent in relation to
conduct, when meaning to engage in the conduct. This mental element can be inferred from the
means and methods used and the number and status of the victims.58

23.

During the 8 October 2020 attack on the Harbortown warehouse, 250 people, including nonpirate civilians lodging nearby and pirates, were killed.59 In the 9 October 2020 attack against
the pirate ‘mother ship’, more than 50% of the killed pirates were juveniles.60 Further, in the
attack on the Watertown elementary school on 10 October 2020, the non-pirate civilians taken
hostage were killed.61 Moreover, in the 11 October 2020 attack on the Harbortown hospital, not
only about 100 pirates but also 50 medical staff and patients used as human shields were killed.62
Overall, in addition to 350 adult pirates, 650 civilians, namely 300 non-pirate civilians and 350
juvenile pirates (mn.19), died during the October raids.63 Thus, the drones’ effects were not
limited to military objects and caused such damage to civilians that their use constitutes an
indiscriminate attack. The Security Force carried out the attacks despite knowing about these
effects,64 hence acted intentionally. Further, as the Security Force wanted to extinguish all

54

Ibid. [802 fn.1846]: ‘Additional Protocol II [sic], article 51(4)’.
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North Sea Continental Shelf Cases Judgment [77].
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Sehrawat (2017) 185.
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Katanga Judgment [806]. Accord Ambos (2014) 175.
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pirates, but particularly the juvenile pirates, who were considered ‘the most vicious of all’,65 they
meant to direct their attacks against the 350 civilian juvenile pirates. Consequently, due to their
indiscriminate effect, the drone attacks were intentionally directed against civilians.
24.

Overall, the drone attacks were intentionally directed against civilians, thereby violating
Article 8(2)(e)(i) RS.
(b) The Drone Attacks were Intentionally Directed Against Civilian Objects violating
Article 8(2)(e)(iv) RS

25.

Article 8(2)(e)(iv) RS incriminates attacking certain civilian buildings such as schools or
hospitals unless they are military objectives. Pursuant to Article 52(2) AP I, an object becomes
a military objective if, by its ‘nature, location, purpose or use’, it effectively contributes to
military action and if its total or partial destruction, capture or neutralisation confers a definite
military advantage on the attacker. This definition is established as customary law also
applicable in non-international armed conflicts.66 The assessment must consider the civilians’
safety.67 ‘Effective contribution’ excludes objects that only have a ‘war-sustaining effect’, such
as economical support.68

26.

The Harbortown Hospital remained a civilian object. Article 11(2) AP II entitles medical units
to special protection unless used to commit hostile acts outside their humanitarian function.
Quarth and Ibbin are members to the Additional Protocol II (Facts [1]). Article 11(2) AP II is
established as customary law also applicable in non-international armed conflicts69. This special
protection only ceases after a warning remained unheeded, setting, whenever appropriate, a
reasonable time-limit. ‘Hostile acts’ are acts which objectively harm the adversary.70 Using
hospitals as shields does not qualify as a hostile act because this would diminish the high
protection afforded to hospitals.71 The remaining pirates took shelter in the attacked Harbortown

65

Ibid. [3].

66

Strugar Judgement [224]; Tadić Interlocutory Appeal [108-127]; ICRC (2005) Rule 8, 30-31; Lemmens/de Boer (2019).
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Hospital.72 They did not harm the Security Force but only intended to protect themselves from
the drone attacks. There is no indicator for a previous warning. Consequently, the hospital
remained a civilian object.
27.

The Watertown elementary school also remained a civilian object. It had only recently been
appropriated by the pirates for temporal use as detention centre while awaiting ransom
payments.73 Thus, the school merely had an economical ‘war-sustaining effect’. Compared to
the civilian casualties and the utter destruction of the school, the military advantage of killing
dozens of pirates was rather small. Thus, the school kept its civilian status.

28.

The Security Force also acted intentionally. Article 8(2)(e)(iv) EoC requires that the perpetrator
intentionally directed the attack against civilian objects being aware of their civilian character,
in accordance with Article 30(2)(a) RS. The Security Force aimed to destroy the hospital and
school to fight the pirates.74 They were aware of the buildings’ nature as school and hospital.
Thus, civilian buildings were intentionally targeted.

29.

Consequently, the drone attacks were intentionally directed against civilian objects, thereby
violating Article 8(2)(e)(iv) RS.

30.

Overall, if there was an armed conflict, the drone attacks would qualify as war crimes under
Article 8(2)(e)(i) and (iv) RS.
(iii) The
Charged
Acts
Constitute
Article 7(1)(a),(b) and (k) RS

31.

Crimes

against

Humanity

under

The contextual elements of Article 7(1) RS are established [(a)]. The charged acts qualify as
murder and extermination [(b)], and ‘other inhumane acts’ [(c)]. The Security Force acted with
the required mental element [(d)].
(a) The Contextual Elements of Article 7(1) RS are Fulfilled

32.

The contextual elements of crimes against humanity are fulfilled since the charged acts constitute
a widespread and systematic attack [i.] directed against any civilian population pursuant to a
State policy [ii.].
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UN-Report [5.4].
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Ibid. [5.3].
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Costane [3].
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i.
33.

The Drone’s Deployment Constitutes a Widespread and Systematic Attack

While Article 7(1) RS requires an attack, which is either widespread or systematic,75 both
requirements are presently fulfilled.

34.

‘Widespread’ connotes the large-scale nature of the attack,76 meaning it is massive, frequent,
carried out collectively and directed against multiple victims77. This evaluation is neither strictly
quantitative nor geographical but rather based on individual facts.78 In Bemba, 357 civilians
sufficed.79 Presently, in a week of several nighttime raids, 1,000 civilians, including
350 juveniles and 300 non-pirate civilians, were killed, thus extinguishing all pirates.80 An
elementary school and a hospital were ‘utterly destroyed’.81 Hence, the attacks were large-scale,
thus widespread.

35.

‘Systematic’ refers to the organised, non-random nature of violent acts, evidenced by regular
repetition of similar criminal conduct.82 A State or organisational policy evidences a systematic
attack.83 All attacks were conducted at night using drones, launched by the Security Force and
targeted against pirate-occupied objectives.84 The raids were planned and prepared from July to
October 2020 as part of Quarth’s counter-piracy operations.85 Thus, the attacks were systematic.

36.

Consequently, the raids were widespread and systematic.
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ii. The Attack was Directed Against any Civilian Population pursuant to a State
Policy
37.

‘Civilian population’ under Article 7 RS comprises all persons who are civilians as opposed to
members of armed forces and other legitimate combatants.86 ‘Population’ refers to a collective
as opposed to individual civilians.87 ‘Any’ indicates that the group does not need to be defined
by similar distinguishing features.88 Due to the humanitarian purpose of crimes against
humanity, ‘civilian’ must be interpreted differently than under Article 8 RS,89 considering their
specific situation rather than their status90. The presence of non-civilian individuals does not
deprive a population of its civilian character.91

38.

‘Directed against’ presupposes that the civilian population is the attack’s primary object. 92 The
means and methods used and, the crimes’ nature and the requirements of international
humanitarian law, including the duty to take precautionary measures,93 must be considered.94
Besides, the purpose of the attack and its primary target are not necessarily equivalent.95

39.

In peacetime, alongside the juveniles and the non-pirate civilians, the adult pirates were civilians
as they were not members of an organised armed group (mn.14). Similarly, even in wartime, the
pirates must be considered civilians under Article 7 RS as they did not actively engage in the
conflict in the moment of the attacks. Particularly, the juveniles remained civilians due to their
special protection (mn.19). Therefore, all 1,000 civilians constitute a civilian population. While
the attack’s purpose was to extinguish the pirates pursuant to Quarth’s State policy,96 the nonpirate civilians were simultaneously targeted by using imprecise weapons (mn.23). There are no
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indicators that precautionary measures were taken to protect the civilians. Thus, the attacks were
directed against any civilian population pursuant to a State policy.
40.

Consequently, all contextual elements are fulfilled.
(b) The Charged Acts Qualify as Murder under Article 7(1)(a) RS and Extermination
under Article 7(1)(b) RS

41.

All 1,000 deaths were caused by the drone attacks, wherefore the acts are covered by the material
elements of murder under Article 7(1)(a) RS in accordance with Article 7(1)(a)(1)(fn.7) EoC.

42.

Furthermore, killing the pirates qualifies as extermination. According to Article 7(2)(b) RS and
Article 7(1)(b)(1),(2) EoC, extermination requires an element of mass destruction. However,
killing only part of the civilian population suffices.97 Extermination can be committed against a
relatively small population as large-scale does not suggest a strict numerical approach.98 As the
focus is not on the number of victims but on the aim to eliminate a targeted population, 99 even
60 killings may be sufficiently large-scale.100 Further indicators are the circumstances
surrounding the deaths, the manner of the killings,101 and the degree of organisation.102

43.

The drone attacks extinguished all 700 Tyvosh pirates.103 As shown by Quarth’s plan to ‘utterly
destroy the pirates’ and the deployment of drones killing multiple people at once, 104 the raids
were aimed against the pirates as a collective group rather than as specific individuals. Therefore,
the attacks constituted a mass killing of part of a civilian population, hence extermination under
Article 7(1)(b) RS.
(c) The Charged Acts Qualify as ‘Other Inhumane Acts’ under Article 7(1)(k) RS

44.
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to the acts referred to in Article 7(1) RS and intentionally cause great suffering or serious injury
to body or physical health. ‘Other inhumane acts’ are defined as serious violations of customary
international law and international human rights law.105 Prosecution under Article 7(1)(k) RS
requires at least one materially distinct element not adequately reflected under
Article 7(1)(a)-(j) RS,106 namely one requiring proof of a fact not required for the others.107
Presently, extrajudicial killings [i.] and the use of means and methods of warfare of a nature to
cause superfluous injury or unnecessary suffering [ii.] constitute other inhumane acts under
Article 7(1)(k) RS.
i.
45.

The Drone Attacks Constitute Extrajudicial Killings Violating the Right to a
Fair Trial

The extrajudicial killings of civilians under peacetime law constitute ‘other inhumane acts’
pursuant to Article 7(1)(k) RS. The right to a fair trial in criminal proceedings is entrenched in
Article 14 ICCPR and numerous human rights agreements108, relevant pursuant to
Article 21(3) RS. This right is ‘an absolute right that may suffer no exception’.109 Extrajudicial
killings are willful killings of criminals without a fair trial due to the authorities’ inability of
capturing them.110 Article 7(1)(e) RS prohibits imprisonment or other severe deprivation of
physical liberty in violation of fundamental rules of international law. Thus, extrajudicial killings
have a similar character to the acts referred to in Article 7(1) RS but contain the distinct material
element of the right to a fair trial, which is not adequately reflected in Article 7(1)(a)-(j) RS.

46.

The Security Force was incapable of capturing the pirates and thus decided to kill them. 111 There
was no prior trial in which the pirates could have legally defended themselves. Thus, the drone
attacks constitute extrajudicial killings, which violates the right to a fair trial and caused great
suffering. Consequently, the extrajudicial killings constitute ‘other inhumane acts’.
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ii.
47.

The Drone Attacks involve Means and Methods of Warfare of a nature to
cause Superfluous Injury or Unnecessary Suffering

Certain types of attacks, such as forbidden means and methods of warfare under
Article 35(2) AP I, are also prohibited under Article 7(1)(k) RS.112 Article 35(2) AP I
constitutes customary law113 applicable to non-international armed conflicts since the
prohibitions was considered in the draft of Additional Protocol II and only not included
following the aim of a simplified text, not due to any objections to the rule.114 Further, acts which
are inhumane and consequently proscribed in international wars, cannot be humane and
admissible in civil strife.115 The other crimes in Article 7 RS do not consider the means and
methods used to carry out the attacks, hence it contains a materially distinct element.
Consequently, the prohibition of this element is covered by Article 7(1)(k) RS.

48.

The drones, carrying armour-piercing missiles,116 constitute means and methods of warfare,
which are of a nature to cause superfluous injury and unnecessary suffering. ‘Means of warfare’
relate to weapons, while ‘methods of warfare’ connote the tactics, techniques, and procedures
by which hostilities are conducted.117 When pursuing a legitimate military objective, causing
‘unnecessary suffering or superfluous injury’ means inflicting more harm than unavoidable.118
Exterminating the enemy is not a legitimate objective.119 While drones themselves may be
considered a lawful weapon contributing to minimise harm,120 the way drones are used can be
unlawful121. Presently, although labelled as ‘sophisticated’, the drones are imprecise weapons so
powerful that they can destroy an entire city block.122 The drones were not able to minimise
harm as the attacks resulted in hundreds of victims, burning to death and being smashed by
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collapsing buildings, as well as the destruction of most of the Harbortown wharf area. 123
Furthermore, their stealth technology and infrared targeting enabled malicious nighttime attacks,
which could not be perceived easily.124 Thus, the drone attacks caused superfluous injury and
unnecessary suffering. Consequently, the attacks’ tactics and techniques constitute forbidden
means and methods of warfare of similar character to the other acts referred to in Article 7(1) RS.
49.

Overall, the violations of the right to a fair trial and the prohibition of the use of forbidden
material and warfare and constitute other inhumane acts under Article 7(1)(k) RS.
(d) The Mental Element is Fulfilled

50.

Pursuant to Article 7(1) RS and Article 7(Introduction)(2) EoC, the perpetrator must have been
aware that a widespread or systematic attack directed against a civilian population is taking place
and that his action is part of the attack. The Security Force launched the drone attacks against
the pirates and non-pirate civilians in awareness and as part of Quarth’s counter-piracy
operation.125 Thus, the Security Force acted in knowledge of the attack.

51.

Further, the mental elements of Article 30(2)(a) and (b) RS regarding murder, extermination,
and other inhumane acts are fulfilled. Pursuant to Article 30(2)(b) RS, the perpetrator must at
least be aware that a consequence will occur in the ordinary course of events. The Security Force
meant to deploy the drones to ‘utterly destroy the pirates’.126 They were aware of the drones’
imprecision, thus the harm and casualties they would cause.127 Furthermore, they knowingly
killed the pirates without a fair trial.128 Thus, they acted intentionally, fulfilling the mental
element.

52.

Consequently,

the

drone

attacks

constitute

crimes

against

humanity

under

Article 7(1)(a),(b) and (k) RS.
53.

Overall, if contrary to this Counsel’s view, the armed conflict threshold is found to be met, the
charged acts would constitute war crimes under Article 8(2)(e)(i) and (iv) RS. In any case, the
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acts constitute crimes against humanity under Article 7(1)(a),(b) and (k) RS.
[B] THE DEFENDANT IS LIABLE UNDER ARTICLE 25(3)(C) RS
54.

The Defendant fulfils the material [(i)] and mental [(ii)] elements for aiding and abetting the
charged crimes pursuant to Article 25(3)(c) RS.
(i) The Material Elements for Aiding and Abetting are Met

55.

Aiding and abetting is a mode of accessorial liability,129 depending on the commission of a
principal’s crime130. However, the principal does not need to be identified, charged, or
convicted.131

56.

Contrary to the ad hoc tribunals’ higher threshold,132 the requirement of a substantial and direct
contribution cannot be inferred from the Statute.133 The elevated mental requirement, namely
the purpose to facilitate, excludes any insufficient form of contribution.134 While
Article 2(3)(d) ILC Draft Code (1996) required the assistance to be direct and substantial, this
was not adopted in the corresponding Article 25(3)(c) RS.135 It suffices that the assistance had a
mere effect on the crime’s commission136 by furthering, advancing or facilitating it137.

57.

Megor provided drones, a mobile launch and control base, remote training and armour-piercing
missiles used for the attacks.138 Thus, his assistance had a facilitating effect.

58.

Even if the ‘substantial’ and ‘direct’ criteria were applicable, they would be met. ‘Substantial’
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does not require a causal link.139 However, if the accessory’s conduct is causal for the principal’s
crime, it is substantial.140 A contribution is direct if specifically directed towards certain
crimes.141 Weapon deliveries are direct, when the accessory supplies the weapons used for the
crimes, knowing that they will be used for unlawful killings.142 As the Security Force was
insufficiently armed,143 the attacks could not have occurred without the drones Megor delivered.
Therefore, the Defendant’s contribution is causal, hence substantial. Further, Megor knew that
the Security Force intended to eradicate the pirates, including juveniles, attack schools and
hospitals and use an imprecise weapon causing numerous casualties.144 Thus, he knew that the
provided drones would be used for unlawful killings. Hence, Megor’s contribution is direct.
59.

Overall, the material elements of Article 25(3)(c) RS are met.
(ii) The Mental Elements for Aiding and Abetting are Fulfilled

60.

The Defendant acted with the purpose to facilitate [(a)] and had intent regarding the principal’s
acts as well as his own act [(b)].
(a) The Defendant Acted with the Purpose to Facilitate

61.

Under Article 25(3)(c) RS the accessory must act with the purpose of facilitating the main
crime’s commission. The purpose element only refers to the act of facilitation, not the main
crime.145 The accessory neither needs intent regarding the success, nor the consequences of the
main crime.146 Wishing that his assistance facilitates the main crime is sufficient.147 The purpose
element can be derived from the accessory’s certain knowledge about the facilitating effect of
his assistance on the crime.148
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62.

As Valyeron turned to Megor for help,149 he was aware that the Security Force would not have
been able to attack the pirates without the drones. Megor’s help in extinguishing the Tyvosh
pirates was a condition for continuing the negotiations about an Ibbin military base.150 Thus, as
it was essential for Megor that his act would facilitate the Security Force’s operation, he wished
for the facilitating effect. To ensure the facilitating character of his act, he not only provided the
drones but also additional equipment and training.151 Consequently, he acted with the purpose
to facilitate.
(b) The Defendant had Intent regarding the Principal’s Crime and his Own Act

63.

In line with Article 30(2)(a),(b) RS, the accessory must act with intent regarding the principal’s
act and his own.152 Pursuant to Article 30(2)(b) RS, he must at least be aware that the principal’s
act will occur in the ordinary course of events.153 Awareness of the crime’s essential elements
including the principal’s necessary mental elements suffices.154

64.

Megor was aware of all circumstances establishing crimes against humanity and possible war
crimes and the main perpetrator’s intent (mn.58). Once they would receive the drones, there was
no reason to doubt the commission of the crimes in the ordinary course of events. Thus, he had
intent regarding the principal’s crime. Further, Megor meant to deliver the drones,155 hence acted
with intent regarding his own act.

65.

Consequently, the mental requirements for Article 25(3)(c) RS are met.

66.

Overall, Megor is liable for aiding and abetting under Article 25(3)(c) RS.
[C] THE GRAVITY THRESHOLD OF ARTICLE 17(1)(D) RS IS MET

67.

Due to sufficient gravity, the case is admissible pursuant to Article 17(1)(d) RS. The gravity
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threshold is an additional criterion for admissibility.156 However, the negative wording of
Article 17(1)(d) RS suggests that crimes within the Court’s jurisdiction are generally of
sufficient gravity.157 Both, quantitative and qualitative elements, are relevant for the Court’s
gravity assessment.158 While the quantitative dimension deals with the scale of the crimes, the
qualitative dimension considers factors such as nature and manner of commission of the alleged
crimes

and

their

impact.159

Additionally,

the

aggravating

circumstances

of

Rule 145(1)(c),(2)(b) RPE may be used as guidance.160 All relevant factors considered as a
whole, rather than individually, have to meet the gravity threshold.161 The case meets the
quantitative [(i)] and qualitative criteria [(ii)].
(i) The Quantitative Criterion is Fulfilled
68.

Key factor for assessing the scale is the number of victims. 162 Victims under Rule 85(a) RS
include direct victims, whose harm results from the commission of a crime, and indirect victims,
suffering harm due to their relationship with a direct victim.163 While in Blé Goudé already less
than 700 direct victims, including 184 deaths, were considered sufficient,164 in Abu Garda and
Nourain/Jamus only 20 victims sufficed.165 Presently, all deceased suffered physical harm,
hence count as direct victims. As the Court has not yet conclusively determined whether the
pirates were lawfully targeted, they count as victims in the gravity assessment. Thus, the total
number of direct victims amounts to 1,000.166 Additionally, their families endured emotional
harm, hence count as indirect victims. Therefore, with more than 1,000 direct victims plus their
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families, the scale of the crimes is grave. Consequently, the quantitative criterion is met.
(ii) The Qualitative Criterion is Fulfilled
69.

Firstly, the nature of the crimes is grave. Crimes are inter alia serious in nature if they involve
murder.167 Additionally, due to juveniles’ special protection (mn.19), their killing heightens the
grave nature168. The committed crimes involve murder (mn.41). Further, the victims include
350 juvenile pirates.169 Thus, the crimes are of grave nature.

70.

Secondly, the manner of commission is grave. Relevant factors are the means employed to
execute the crimes,170 elements of particular cruelty such as burning victims alive,171 the degree
of participation,172 the abuse of an official capacity,173 the vulnerability of the victims and the
motive to destroy the group174. Using the drones caused superfluous injury to the victims (mn.48)
and constituted particular cruelty as it resulted in victims burning to death.175 Since the
commission of the attacks fully depended on the provision of the drones (mn.57), as supplier,
Megor played a key role. Furthermore, as a high-ranking official regarding Ibbin’s National
Security (Facts [2]), he abused his official capacity when providing the drones. Their stealth
technology and infrared targeting176 enabled malicious nighttime attacks, hence, according to
Rule 145(2)(b)(iii) RPE, attacks against particularly defenceless victims. Moreover, the drone
attacks were launched intending to ‘utterly destroy the pirates’.177 Therefore, the manner of
commission is grave.

71.

Thirdly, the impact of the crimes is grave. Factors are the harm and suffering inflicted on the
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victims, their families and the entire community.178 The Tyvosh pirates were ultimately
extinguished.179 Additionally, two specially protected civilian buildings (mn.26,27), the
Watertown elementary school and the Harbortown Hospital, were utterly destroyed.180 Thus, the
crimes’ impact is grave.
72.

Consequently, the qualitative criterion is also met.

73.

Overall, the case is sufficiently grave and therefore admissible under Article 17(1)(d) RS.
[D] THE EVIDENTIARY THRESHOLD UNDER ARTICLE 61(7) RS IS MET

74.

Further, pursuant to Article 61(7) RS, substantial grounds to believe that the accused committed
the crimes charged need to be established. To ascertain the evidence’s contribution to reaching
the evidentiary threshold, the probative value has to be determined.181 A piece of evidence does
not individually have to suffice to meet the threshold since all evidence must be assessed as a
whole.182 The presented evidence is of probative value [(i)] and establishes substantial grounds
to believe that Megor committed the crimes charged [(ii)].
(i) The Presented Evidence is of Probative Value

75.

Reliability is a key factor for assessing probative value.183 Indicia for the reliability of
documentary evidence are its provenance, its author, their role in the relevant events,184 and
whether the evidence was given voluntary, truthful and trustworthy.185 However, it is not the
PTC’s task to conclusively determine the probative value.186 Documentary evidence cannot be
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considered as having a lower probative value187 and the Court may rely on hearsay evidence188.
76.

The UN-Report [(a)] and Costane’s newspaper article [(b)] are of probative value.
(a) The UN-Report is of Probative Value

77.

UN-Reports are generally reliable,189 especially when signed by an identified representative190.
The report was published by the UN High Commissioner for Human Rights (Facts [6]), thus is
reliable. Additionally, the UN-Report contains no inconsistencies. It is based on eyewitnesses’
accounts and morgue records,191 proving that the report is sufficiently substantiated and that
there are witnesses who could testify in trial. Therefore, the UN-Report is of probative value.
(b) The Newspaper Article is of Probative Value

78.

The newspaper article is reliable. It was published by Costane in the Quarth News and Observer,
based on his conversation with Valyeron, commander of the Quarth Homeland Security Force.192
Costane was not directly involved in the attacks, which could have affected his neutrality.
Furthermore, the article contains classified information an external person could not have
possessed, such as negotiations over a future military base in Quarth.193 There are no indicators
that the Quarth News and Observer is a dubious newspaper publishing untrustworthy reports.
Thus, the newspaper article is reliable.

79.

Besides, Costane’s retraction of the article on 14 January 2021 (Facts [7]) does not significantly
lower its probative value. When assessing the retraction of evidence, its plausibility,
circumstances and reasons are relevant.194 Articles may be retracted, when clear evidence for the
article’s unreliability is presented, for instance that it resulted from fabrication.195 Furthermore,
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proceedings may not be hindered by retractions due to bribery as their integrity must be
protected.196 Parties may not benefit from the commission of crimes under Article 70 RS.197
Costane has not presented any evidence but only claimed that the article was based on a
misunderstanding, exaggeration and vivid imagination (Facts [7]). However, the article
contained detailed and secret information, reaffirmed in the UN-Report. Moreover, there are
strong indicators that Costane was bribed to retract his article. The retraction ‘coincidentally’
occurred right after the investigation’s initiation and Costane was later seen buying a Porsche
911 for USD 92,000 in cash (Facts [7]). Purchasing such an expensive car in cash with his
modest journalist salary (Facts [7]) strongly suggests bribery. Moreover, Costane was
suspended from the paper pending an internal inquiry concerning bribery (Facts [7]). Therefore,
the article’s retraction does not significantly lower the probative value.
80.

Overall, the newspaper article is of probative value.

81.

Consequently, both pieces of evidence are of probative value.
(ii) The Presented Evidence establishes Substantial Grounds to Believe that Megor
Committed the Crimes charged

82.

For ‘substantial grounds to believe’, the Chamber must be satisfied that the allegations are
sufficiently strong to commit the accused to trial after evaluating all evidence.198 The sole
purpose of the confirmation hearing is to protect the accused against abusive and unfounded
accusations199 and not to constitute a ‘Mini-Trial’200.

83.

All essential elements of the crimes are sufficiently proven by the presented evidence. The
newspaper article proves Megor’s provision of the drones, his knowledge about the drones’
imprecision and that he warned Valyeron about the high number of casualties to be expected.201
The UN-Report proves the previous situation and that the drone attacks resulted in the victims’
deaths and in the school’s and hospital’s destruction.202 It further reiterates that the drones were
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provided by Ibbin.203 Consequently, the presented evidence provides substantial grounds to
believe that Megor committed the crimes charged.
84.

Overall, the evidentiary threshold pursuant to Article 61(7) RS is fulfilled.
[E] THE COURT HAS JURISDICTION TO PROSECUTE THE DEFENDANT

85.

The Court has temporal [(i)] and personal [(ii)] jurisdiction to prosecute Megor under
Articles 11(2) and 12(2)(b) RS. The Court’s exercise of jurisdiction in this matter does not
violate the principle of non-retroactivity [(iii)].
(i) The Court has Temporal Jurisdiction pursuant to Article 11(2) RS

86.

Under Article 11(2) RS, for States acceding to the Statute, the Court’s jurisdiction is limited to
crimes committed after the Statute’s entry into force for that State. The Statute entered into force
for Ibbin on 1 August 2020 (Facts [1]). While the Defendant’s assistance – the provision of the
drones – occurred in July 2020, the principal’s crimes – the drone attacks – occurred in
October 2020.204 The relevant act for triggering jurisdiction is the principal’s act.

87.

The Statute contains no general provision determining when a crime is committed.
Article 7(1)(i)(fn.24) EoC only contains a special rule for the crime of enforced disappearance,
requiring that all elements occur after the Statute’s entry into force. As there would be no need
for separate regulation if this special rule would be generally applicable, it is doubtful whether
it applies to other crimes205. Thus, it is a matter of construction whether it suffices for the Court’s
jurisdiction that only parts of the conduct entailing liability were committed after the Statute’s
entry into force for a State.

88.

The treatment of accessorial liability should be guided by that of continuous crimes. Continuous
crimes imply an ongoing criminal activity.206 It seems that the Court’s jurisdiction extends over
the entire timespan of the conduct.207 For instance, Ongwen was convicted for crimes that began
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before the Statute’s entry into force but continued thereafter.208 This interpretation is underlined
by ICTR jurisprudence, which may be considered when interpreting substantive questions not
addressed in the Statute under Article 21(1)(b) RS209. Based on the definition of incitement as a
crime continuing in time and culminating in the commission of the incited act, an inciting act
prior to the Statute’s entry into force for a State was considered as falling within the Tribunal’s
jurisdiction.210 These findings were only overruled as incitement is punishable regardless of the
incited act’s commission, hence not continuing in time.211
89.

Unlike incitement, criminal responsibility for the assisting act is contingent on the existence of
a principal’s act.212 The assisting act remains in effect until the principal’s crime is committed.213
Further, for ordering crimes under Article 25(3)(b) RS, accomplices are criminally responsible
provided the order remained in effect after the entry into force and crimes continued to be
committed as a consequence thereof.214 This reasoning is also applicable to the other modes of
liability, such as Article 25(3)(c) RS.215 Therefore, regarding temporal jurisdiction, complicity
should be treated similarly to continuing crimes for the period in between the assistance and the
principal’s act.216 Overall, the Court may exercise jurisdiction over assisting acts committed
prior to the Statute’s entry into force for a State, when the principal’s act is committed thereafter.

90.

The Court’s jurisdiction over Megor’s provision of the drones depends on the time of their use
by the Security Force in October 2020. This was after the Statute’s entry into force for Ibbin on
1 August 2020.

91.

Consequently, the Court has temporal jurisdiction pursuant to Article 11(2) RS.
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(ii) The Court has Personal Jurisdiction pursuant to Article 12(2)(b) RS
92.

Personal jurisdiction requires the accused to be a national of a State party at the time of his
prosecution or the crime’s commission.217 Megor is a national of Ibbin, which was a State party
in February 2021, when his prosecution started (Facts [8]), but in any case, when the crimes
were committed in October 2020 (mn.86,90). Consequently, personal jurisdiction is established.
(iii) The Principle of Non-Retroactivity is Not Violated

93.

According to Articles 22(1), 24(1) RS, criminal responsibility may not be attached retroactively
to conduct which occurred prior to the Statute’s entry into force.218 This principle of
non-retroactivity ensures that perpetrators have fair notice of the consequences of committing a
crime.219

94.

Articles 22(1), 24(1) RS refer to 1 July 2002. The crimes contained in the Statute are at least
punishable since 1 July 2002.220 Thus, when exercising jurisdiction over crimes committed
before the Statute’s entry into force for a State but after 1 July 2002, the Court exercises
jurisdiction over crimes which were already criminal under international law.221 This does not
violate the principle of non-retroactivity.222 Additionally, if Articles 22(1), 24(1) RS referred to
the Statutes entry into force for a State, retroactive acceptance of the Court’s jurisdiction under
Article 12(3) RS and retroactive Security Council referrals pursuant to Article 13(b) RS would
be prevented.223 The Court’s practice confirms the possibility of a retroactive effect of
jurisdiction.224 Articles 22(1), 24(1) RS are only concerned with non-retroactivity as a general
principle and not a jurisdictional pre-requisite.225 This is further underlined by the lack of a
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to events since 01.07.2002.
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Halling in Ambos (2022) [25].

58

provision analogous to Article 11(2) RS in Articles 22(1), 24(1) RS.226 Therefore, the temporal
references in Articles 22(1), 24(1) RS only refer to the Statutes general entry into force under
Article 11(1) RS on 1 July 2002, not to the Statute’s entry into force for a State.227
95.

The Defendant’s crime occurred after 1 July 2002 (mn.88,89). Consequently, the principle of
non-retroactivity reflected in Articles 22(1), 24(1) RS is not violated.

96.

Overall, the Court has jurisdiction under Articles 11(2), 12(2)(b) RS.

97.

In conclusion, the PTC erred in denying the Prosecution’s request for confirmation of charges
pertaining to the Defendant.

226

Cf. ibid.

227

Wills (2014) 419, 420. Accord Halling in Ambos (2022) [22]; Schabas (2016) 556.
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SUBMISSIONS
Having presented all arguments, the Victims’ Counsel respectfully requests the Appeals Chamber to

1. Reverse the Impugned Decision;
2. Appoint two additional CLRVs, and
3. Confirm the charges of crimes against humanity pertaining to the Defendant.

Respectfully submitted,
VICTIMS’ COUNSEL
On behalf of the victims
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